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appellee constitutes a new promise and removes the bar of the Statute of 
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3. Whether the appellee may be defined as an absconding debtor N 
under the provisions of the District of Columbia Code (Ed. 1951) Title 
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12, section 205 and thus toll the Statute of Limitations ? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,906 


THE CREDITORS COMMITTEE 
OF THE HORTON BROWN CORPORATION, 
a New York Corporation, and/or 
THE HORTON BROWN CORPORATION, 
a New York Corporation 

Appellant 


vs. 

RICHARDS. GOODHART 

Appellee 


Appeal From the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The complaint in this case was filed by the Appellee, a New York 
corporation for a sum in excess of Three Thousand Dollars owned by the 
Appellee, a resident of the District of Columbia- The Appellee’s motion 
for summary judgment on the ground that the complaint was barred by the 
Statute of Limitations was granted by the Court below. The order deny¬ 
ing appellant’s motion for rehearing was entered July 28, 1955. 
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STATEMENT OF THE CASE 

The Appellant corporation, The Horton Brown Corporation, was 
organized about February, 1918, in the State of New York, and was chief¬ 
ly engaged in the export-import business with Cuba, Puerto Rico and var¬ 
ious South American countries. 

The Appellee, Richard S. Goodhart was first employed by the Appel¬ 
lant corporation on or about October 2, 1944 as the Corporations Wash¬ 
ington, D. C. representative. His principal duties were to expedite the 
obtaining of permits and other documents that were necessary to carry on 
the Appellants business during the war years. When there was no longer 
a need for a Washington representative, the Appellee was transferred to 
New York City by the plaintiff. Mr. Reidar Naess, at the time, president 
of the Appellant corporation, obtained a house for the Appellee in Chatham, 
New Jersey. Mr. Naess 1 son-in-law was the previous tenant in this ren¬ 
tal property. Chatham, New Jersey is about 20 miles from New York 
City. 

The Appellee T s Chatham house was sold and defendant had difficulty 
renting another property due to the housing shortage. Mr. Goodhart was 
at the time, a stockholder, director and officer of the corporation. Mr. 
Naess, president of the Appellant corporation arranged with the corpora¬ 
tion to lend the Appellee Goodhart $9, 350. 00 in order to assist him to 
purchase a home. Mr. Goodhart, with the loan of $9, 350.00 purchased 
a home in Rye, New York. Mr. Goodhart paid $600. 00 on account of 
said loan on or about May 14, 1948 and there is now owing to the Appel¬ 
lant the sum of $8, 750. 00 together with interest and costs. The Appellee 
resigned from the Appellant corporation on or about May 14, 1948 and 
shortly thereafter sold his Rye, New York house (affidavit of Rei dar 
Naess). 
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The Appellee promised to communicate with the Appellant corpora¬ 
tion shortly after his resignation for the purpose of paying the money he 
had borrowed from the Appellant corporation, also for money advanced 
for traveling ejqjenses. The Appellee sold his Rye, New York property 
and left the State of New York without notifying the Appellant corpora¬ 
tion, and the plaintiff did not know his whereabouts until more than a 
year later, when he was located at 3250 Q Street, N. W., Washington, 

D. C. The Appellant on July 6, 1949, wrote defendant a letter, notify¬ 
ing him that unless Appellee communicated with Appellant, necessary 
steps would be taken to protect the Appellant’s interest. Practically at 
once, on July 13, 1949, the Appellee replied to Appellant’s letter and re¬ 
quested certain documents and also stated that Appellee would be pleased 
to discuss the matter of Appellee’s indebtedness. 

The Appellee was notified by the Appellant in a letter dated August 
1, 1949, that the Appellee’s personal papers and belongings were for¬ 
warded to Richard S. Goodhart, at 1333 - 36th Street, Washington, D. C. 
The Appellee Goodhart replied to this letter on August 8, 1949, and 
stated that the papers he had received from the Appellant were stored 
in a friend’s basement and he would have to examine the papers before 
discussing the debt with the Appellant corporation (Goodhart letter, dated 
August 8, 1949). 

The Appellee did not communicate with the Appellant corporation 
as he had promised. 

The Appellee Goodhart, with his brother-in-law, Norwood B. Or- 
rick, Esq., a Baltimore attorney visited Mr. Naess twice in New York 
in early 1950 to discuss Mr. Goodhart’s business with the Horton Brown 
Corporation. Appellee Goodhart told Mr. Naess that he was employed 
by the United States Government and that his promotion was held up be¬ 
cause of a report made by the Appellant corporation to a government in¬ 
vestigator. 


As a result of the discussion, conversations and conferences be¬ 
tween Mr. Naess, Mr. Orrick and the appellee Goodhart, the Appellee 
wrote Mr. Naess l letter dated April 7, 1950, in which he outlined a 
plan to liquidate his indebtedness. In this letter dated April 7, 1950, 
the appellee stated: 

* * As you know, I am legally in ¬ 
debted to the Horton Brown Corporation for 
loans made to me (though I have never been 
satisfied that the amount is as large as it 
was stated to be). The first thing I would 
do if I had the money would be to settle this 
indebtedness (underscoring supplied). 

’Without recognizing any legal obliga¬ 
tion to do so, I advise you that it is my inten¬ 
tion eventually to pay you an amount equal to 
$13, 000 minus the sum of all payments that 
may be made by me to the Horton Brown Cor¬ 
poration, its creditors or assigns. ” * * * 

The Appellee again failed to communicate with Mr. Naess or the Appel¬ 
lant. Mr. Naess, in April, 1952, visited Washington and attempted to 
find the Appellee. Prior to his arrival in Washington, Mr. Naess had 
stopped in Baltimore, Maryland and called on Mr. Orrick at his law of¬ 
fice and requested the Appellee’s address and telephone number. Mr. 
Orrick stated he did not have Appellee’s address or telephone number 
and that he, Orrick, was also looking for Goodhart because of some 
trouble with Appellee about Mr. Orrick’s car (Naess affidavit). 

Mr. Naess continued on to Washington and called Appellee at an 
Arlington, Virginia telephone number. The person answering the phone 
stated to Mr. Naess that Mr. Goodhart was no longer at that number and 
that the answering person did not wish the number disclosed. This tele¬ 
phone number had been given to Mr. Naess by the Appellee at the meet¬ 
ing in New York. Mr. Naess called information and requested Mr. Good- 
hart’s telephone number and was told there was no listing for a Richard 
S. Goodhart in the Washington, D. C. area. 
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Mr. Naess called Mr. Orrick in January, 1954 and Mr. Orrick im¬ 
mediately furnished him with Appellee’s address. Mr. Naess immediately 
wrote Appellee a letter dated January 26, 1954, concerning the Appellee’s 
indebtedness, and promise to pay said indebtedness. Mr. Naess received 
no reply to this letter, and suit was filed April 5, 1954. 

Appellee filed a motion on April 26, 1954, for summary judgment 
or dismissal of the complaint on the ground that the action was barred by 
the Statute of Limitations, Title 12-201, District of Columbia Code. Plain- 

. * 4 

tiff filed an answer thereto on May 2, 1954. 

Judge McGuire in an order dated January 18, 1955, dismissed appel¬ 
lee’s motion without prejudice, and granted leave to both parties to sup¬ 
port their respective positions with necessary affidavits and that upon fil¬ 
ing of the affidavits the matter be set down de novo . 

Answers to interrogatories were filed by appellee and the appellant 
filed an affidavit of Reidar Naess which set forth the facts in this matter 
and there was also filed the appellee’s letter dated April 7, 1950, Exhibit 
No. 1 in which the debt is acknowledged and the appellee’s eventual inten¬ 
tion to pay the sum. Also exhibits numbered 2, 3 and 4 respectively in 
which appellant and appellee refer to the debt and data concerning the debt. 

The matter was set down before Judge Kirkland and on April 7 the 
Court made findings of fact and conclusions of law, which may be sum¬ 
marized briefly as: 

1. Suit was filed April 5, 1954. 

2. The laws of the District of Columbia will apply to this motion for 
summary judgment. The Court cited Title 12, Section 201, and Section 
205 of the District of Columbia Code. 

3. That the letter of April 7, 1950, if it tolled the statute at all, 
only tolled the statute until April, 1953. 


4. That the appellants did not presumably know in the year 1950 
where the appellant was or had the means of locating him. 

5. That this action was barred by the Statute of Limitations. 

A motion for a rehearing was denied July 28, 1955. 


STATUTES INVOLVED 

District of Columbia Code (Ed. 1951). Title 12. 

Sec. 201. 

"* * * nor upon any simple contract, 
express or implied, or for the recovery of 
damages for any injury to real or personal 
property or for the recovery of personal 
property of damages for its unlawful deten¬ 
tion after 3 years from the time when the 
right to maintain any such action shall have 
accrued; * * * M . 

Sec. 205. 

"If when a cause of action accrues 
against a person who is a resident of the 
District of Columbia, he is out of the Dis¬ 
trict or has absconded or concealed him¬ 
self, the period limited for the bringing of 
the action shall not begin to run until he 
comes into the District or while he is so 
absconded or concealed; and if after the 
cause of action accrues he abscond or con¬ 
ceal himself, the time of such absence or 
concealment shall not be computed as any 
part of the period within which the action 
must be brought. " 

Sec. 305. 


"In actions of debt or upon the case 
grounded ujxm any simple contract, no 
acknowledgment or promise by words only 
shall be deemed sufficient evidence of a 
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new or continuing contract whereby to take 
any case out of the operation of the Statute 
of Limitations or deprive any party of the 
benefit thereof unless such acknowledgment 
or promise shall be made or contained by 
or in writing to be signed by the party charge¬ 
able thereby. * * *" 

United States Code, Title 26, Section 53(b) (53 Stat. 28; September 
23, 1950) 

"Returns (other than corporation re¬ 
turns) shall be made to the collector for the 
district in which is located the legal resi¬ 
dence or principal place of business of the 
person making the return, or, if he has no 
legal residence or principal place of business 
in the United States, then to the collector at 
Baltimore, Maryland. M 


ISSUES 


1. Whether there are genuine issues as to material facts ? 

» 

2. Whether the appellee's letter dated April 7, 1950, signed by 
appellee constitutes a new promise and removes the bar of the Statute of 
Limitations ? 

3. Whether the appellee may be defined as an absconding debtor 
under the provisions of the District of Columbia Code (Ed. 1951) Title 
12, section 205 and thus toll the Statute of Limitations ? 
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SUMMARY OF ARGUMENT 

1. The Court below erred in granting appellee 1 s motion for sum¬ 
mary judgment inasmuch as the affidavit of Reidar Naess, one time Pres¬ 
ident of the Appellant Corporation, the exhibits attached thereto, and the 
Appellee's answers to the interrogatories clearly demonstrates genuine 
issues of fact. 

The Appellee by his words and conduct inducted inaction on the part 
of the Appellant and the Court below committed error by finding that the 
Appellant brought his suit too late. 

2. The Appellee intentionally concealed himself from the Appellant 
in order to avoid payment of his just debt. 

The Court below committed error by not finding that the Appellee, 
who left the State of his abode without notifying the appellant, although 
he had promised to keep the Corporation advised of his address, and then 
moved from place to place without advising appellant, was an absconding 
debtor. 


ARGUMENT 

1. THERE ARE GENUINE ISSUES AS TO MATERIAL FACTS 


"It is well established that one who moves for summary judgment 
has the burden of demonstrating clearly the absence of any genuine issue 
of fact, and that any doubt as to the existence of such an issue is resolved 
against the movant. The courts are quite critical of the papers presented 
by the moving party, but not of the opposing papers. " Wittlin v. Giaclone, 
81 U. S. App. D. C. 20, 154 F. 2d 275. ' 
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One cannot by words or conduct induce inaction on the part of a 
creditor and then when creditor sues attack his suit on the ground it was 
filed too late. McCloskey et al v. Dickenson , 56 A. 2d 442, D. C. Mun. 
App. 

It is a question of fact whether the acts, representations or letters 
of the appellee in this case lulled the appellant into a sense of security 
preventing him from filing suit before the running of the statute. Horn - 
blower v. George Washington University , 31 App. D. C. 64. 

The authorities are in agreement that a promise to pay a debt when 
able means that the statute does not begin to run against a right of action 
upon a promise to pay a debt when able until ability to pay exists, es¬ 
pecially where the debtor is in no way derelict in his efforts to acquire 
the means to pay, construed to mean when the party making the promise 
has the means to pay, when he is able to pay the debt and the statute be¬ 
gins to rim from and only from that time. 34 Am. Jur . Sect. 140, p. 113. 

The letter dated April 7, 1950 (Naess Affidavit, Ex. 1), signed by 
Richard S. Goodhart, the Appellee, states: 

"* * * As you know, I am legally indebted 
to the Horton-Brown Corporation for loans made 
to me (though I have never been satisfied that 
the amount is as large as it was stated to be). 

The first thing I would do if I had the money 
would be to settle this indebtedness. * * *" 

This letter of the defendant dated April 7, 1950 (Ex. 1), brings this case 
under the provision of the District of Columbia Code (1951 Ed.), Title 
12, Section 305, the time when the action accrued is a question of fact 

It is well settled law that where collection of a debt is barred by 
Statute, but debtor acknowledges debt later, postponement of liquidation 
of debt to future time does not make the acknowledgment of debt uncer¬ 
tain but merely imposes an additional condition and makes it encumbent 
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upon creditor to allege and prove its existence before recovery, Bronne 
Shirt Co. v. Mattess (1950), 88 F. Supp. 69S. 

In this case the Appellee made a promise in writing to settle this 
indebtedness as soon as he had the money. 

It has been held that an acknowledgment of a debt in the terms, as 
used in this case, admitting it to be due and assigning poverty as a rea¬ 
son for non-payment takes the debt out of the statute of limitations (34 
Am. Jur. Sect. 298). 

The following expressions have been held sufficient to show an ac¬ 
knowledgment or a new promise. 

"I will pay it as soon as possible. ” Nor ¬ 
ton v. Shepherd , 48 Conn. 141. 

"I cannot pay it now as I have two mem¬ 
bers of my family to support. " Beeler 
v. Clark , 90 Md. 221, 44 A. 103£ 

The time of accrual of an action affecting limitations is frequently 
a question of fact to be determined by a jury or a trier of the facts, as 
where the evidence is conflicting or subject to different inference. Potts 
v. Village of Haverstraw (C. C. A. N. Y.) 110 F. 2d 58, Cert. den. 61 
S. Ct. 17, 311 U. S. 660, 85 L. Ed. 423. 

In this case the Appellee does not deny that the letter of April 7, 
1950, was signed by the Appellee or that the aforesaid letter constituted 
a new promise. The only question is, when did the action accrue under 
the provision of Title 12, Sect. 305, D. C. Code (1951 Ed.). 

Professor Willison in his treatise on the law of contracts, Vol. 1, 
Sect. 182, page 371, states: 

tT If the admission is conditional, limited or 
qualified in any way or to any extent, the 
new promise will have a like quality, and the 
statute will operate so far as it may in view 
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of the condition, limitation or qualifica¬ 
tion. In case there is a condition, the 
creditor must show that it has been ful¬ 
filled or complied with to entitle himself 
to the implication of a new promise. " 

The answers by Appellee to Appellant’s interrogatories, show that 
the Appellee is now employed by the government, owns an automobile and 
lives in an attractive home. The cause of action against the Appellee 
under the new promise first accrued in March or April of 1952, when 
he had sufficient money to obtain the automobile. 

A motion for summary judgment must be denied under F. R. C. P. 
if there is, as in this case, a genuine issue as to any material fact. 

The issue here is whether the Appellee has sufficient money to settle 
his indebtedness with the plaintiff. 

Cases, such as this one, involving correspondence, (Plaintiff’s 
Exhibits 1, 2, 3) records, (Exhibits 2, 3), Conferences (Naess’ Affi¬ 
davit, Paragraphs 7 and 8) relating to commercial transactions should 
be tried by the Court and not by way of affidavits on a motion for sum¬ 
mary judgment. Frequently letters do not tell the whole story. Parrott 
v. Allison, 7 Fed. Rule Serv. 56 C. (41) Case 7, Dept, of Just Bulle¬ 
tin, 165 (1942). 

In this case the Appellant contends that letter of April 7, 1950, 
signed by Appellee in which Appellee stated he will pay the debt as soon 
as he has the money and then in the next paragraph of the letter Appellee 
states that he will make partial payments in the very near future, coupled 
with the signature of the Appellee tolls the statute of limitation under the 
provision of Title 12, Section 305, D. C. Code. The only question re¬ 
maining is a question of fact, as to when the action accrued. That is, 
when did the Appellee have sufficient funds to make a payment on this 
account. 
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It also appears from the answer to the plaintiff's interrogatories 
that the Appellee was a resident of the District of Columbia when he 
wrote and signed the letter dated April 7, 1950. Appellee in answer to 
Interrogatory Number 10, and in his letter stated he lived in Arlington, 
Virginia during the entire year 1950. 

Interrogatory number 22, propounded by the Appellant is as follows: 

M 22. Have you filed a U. S. Federal Income Tax. 

If your answer is 'yes', what District have 
you filed it for the last seven years and what 
was the address used on each return?” 

Appellee did not fully answer this question although ordered by the Court 

to do so. It is significant to note that Appellee did not furnish the address 

used on each return. Appellee's answer to the question propounded by 

Appellant's interrogatory number 22: 

"22. * * *; For the year 1949 filed return in 
Richmond, Virginia, for the year 1948 
filed return in Baltimore, Maryland; for 
the year 1950 filed return in Baltimore , 

Maryland . For the year 1951 filed return 
in Baltimore, Maryland * * *” (underscor¬ 
ing supplied). 

The court's attention is invited to the fact that U. S. C. Title 26, 
Sect. 53(b) provides that an income tax return should be made to the Col¬ 
lector for the District in which is located the legal residence or princi¬ 
pal place of business of the person making the return. The Appellee 
herein filed his return for 1949 with the Collector for Richmond, Vir¬ 
ginia. However, from 1950 until the present time, the Appellee has 
filed in Baltimore, Maryland. It is obvious that Appellee was a resi¬ 
dent of Washington, D. C. when he wrote Mr. Naess the letter dated 
April 7, 1950 and acknowledged his indebtedness to the Appellant. The 
Court in its Findings of Fact found that Appellant did not know where 
Appellee was in year 1950 or had the means of locating him. 
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Professor WiUison also says, Vol. 1, Sect. 182— "A new promise 
to pay when debtor is able * * * The new promise should bind the promi¬ 
sor to pay on the condition, and only on the condition that he becomes 
able to do so. * * *" 

As stated before, Appellee is now employed, owns an automobile, 
and lives in an attractive home in Georgetown. From these facts it is 
patent that the Appellee is able at the present time to pay this debt. 

The Appellee’s statement that he resided in Virginia in 1950 and 
did not come into the District of Columbia until January, 1951 as con¬ 
tained in the affidavit made by him and filed in this case, raises a 
question of fact and of credibility. When there are any issues of fact 
in a case or of credibility, a Motion for Summary Judgment is denied. 
Issues of fact cannot be determined on affidavit. Christensen v. Hill ¬ 
man Periodicals, Inc ., 17 F. R. D. 56 c. (43), 107 F. Supp. 147 
(D. C. N. Y. 1952). It is patent that these are genuine issues as to 
material facts. 

2. THE APPELLEE'S LETTER DATED APRIL 7, 1950. SIGNED 
BY THE APPELLEE CONSTITUTES A NEW PROMISE AND 
REMOVES THE BAR OF THE STATUTE OF LIMITATIONS. 

It has been long established that a promise in writing, signed by 
the party to be charged, will either revive the debt if the Statute has run 
or will suspend the Statute. 

In the instant case the Appellee paid Six Hundred ($600. 00) Dollars 
on or about May 14, 1948, so that when the letter of April 7, 1950, was 
written, the Statute of Limitations was still running, and the letter sus¬ 
pended the Statute. 

The Statute of Limitations is a statute of repose and not one of pay¬ 
ment or cancellation. It is a bar to the remedy only and does not ex¬ 
tinguish or even impair the obligation of the debtor. Hall v. D. C. , 

47 U. S. App. D. C. 552. 
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The Appellee by his promise in writing recognizing the debt as 
being a legal obligation and the first debt he would pay when he received 
any money, constitutes an acknowledgment and a new promise and is 
sufficient to avoid the bar of the Statute of Limitations. Cooper v. 

Olcott, 1 D. C. 123. 

It has long been recognized in this jurisdiction that a debtor after 
he has acknowledged a debt and made a new promise can not thereafter 
defeat the effect of his previous acknowledgment by pleading the Statute 
of Limitations. Flannery v. Maine Red Granite Co. , 3 App. D. C. 395, 
Bean v. Wheatley, 13 App. D. C. 473. 

It has been the law in this jurisdiction for many years that a dis¬ 
tinct and unequivocal acknowledgment by the debtor of the debt as a still 
subsisting personal obligation, constitutes an implied promise to pay it 
and this "according to all the authorities, is all that is required to re¬ 
move the statute in the case of a simple contract (referring to such a 
promise in writing). " Green v. Reeves , 47 App. D. C. 83, citing 
Ruppert v. Bavans , 2 App. D. C. 298 and Catholic University v. Wagga - 
man 32 App. D. C. 307. See also Strong v. Andros, 34 App. D. C. 278. 

The New York courts said as this Court has said, the fact that a 
promise to pay is a conditional one does not of itself make the promise 
bad within the meaning of Section 59 of the New York Civil Practice Act 
Tebo v. Robinson, 100 N. Y. 27, 2 N. E. 383. This case held that where 
a debtor promised to pay a debt "the moment he was able" and the de¬ 
fense was the statute of limitations, it was error to nonsuit the plaintiff, 
and that it was a question of fact for the jury as to when the defendant 
became able to pay. The Court further said that the ability to pay was 
a question of fact. 

It is obvious that the Appellee 1 s promise to pay the debt and that 
his acknowledgment of the debt defeats his plea of the statute of limita¬ 
tion in this matter. 
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i 

3. THE APPELLEE HEREIN HAS BEEN AN ABSCONDING DEBTOR. 

i 

i 

i 

To "abscond" means to go in a clandestine manner out of the jur- 

i • 

isdiction of the courts, or to be concealed in order to avoid their pro¬ 
cess; to hide, conceal, or absent oneself clandestinely with intent to 
avoid legal process. Smith v. Johnson, 62 N. W. 217, 43 Nebraska 
754, Vol. I ,f Words and Phrases" 124. 

To "abscond" within statute postponing operation of statute of 
limitations, means to go in a clandestine manner out of the jurisdic¬ 
tion of the courts, or to be concealed in order to avoid their process, 
to hide, conceal or absent oneself clandestinely with intent to avoid 
legal process. Pope’s Digest, Sect. 8952, Keck v. Pickens , 182 S.W. 
2d 873. 

i 

The Appellee by his moving from place to place without notifying 
the plaintiff in spite of his promises to notify said plaintiff of any change 
in address, made it obvious he intended to keep his whereabouts hidden 

i 

in order to avoid payment of his just detjts. 

i 

The Court’s attention is invited to the uncontradicted statements 
contained in the statement of Mr. Naess and also in the correspondence 
between the Appellant and the Appellee which show that the Appellee 

i 

never notified the Appellant of any change of address. 

It is also significant to note that the Court in fact found that Ap- 

! 

pellant did not know Appellee’s whereabouts in 1950 nor did Appellant 
have the means of locating him. 

The fact that the Appellee in this case concealed himself from the 

Appellant clearly distinguishes this case from the case of Adams, v. 

! .. 

Frank , 94 U. S. App. D. C. 174, 213 F. 2d 198, cited with approval 
by the Court below. 

i 

i 
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It is clear that the Appellee has intentionally concealed himself 
from his creditors with intent to frustrate their just demands, or to 
withdraw himself from the reach of their suits. 

The Appellee in this case secretly left the State of his abode with 
the intention of delaying, hindering, or defrauding a just creditor. 

All of these statements, facts and circumstances justify the con¬ 
clusion that the appellee was an absconding debtor and that the Statute 
did not run while he was concealed. District of Columbia Code, Title 
12, Section 205. 


CONCLUSION 

For the reasons above stated, it is respectfully submitted that 
the judgment of the Court below dismissing appellant’s company be re¬ 
versed. 

Respectfully submitted, 

Thomas A. Farrell 

John A. Ryan 

821-15th Street, N. W. 
Washington 5, D. C. 

Attorneys for Appellant 
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JOINT APPENDIX 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[ Filed April 5, 1954] 

i 

I 
l 


l 

1 


C iyil A ction No. 1417-54 

I 


i 

COMPLAIN T ON AN ACCOUNT 

I 

j 

1. The claim for relief herein on behalf of the plaintiff, The Credi- 
tors Committee of the Horton Brown Corporation, a New York Corporation, 
and/or The Horton Brown Corporation, a New York Corporation, against 
the defendant, Richard S. Goodhart, is for an amount in excess of Three 
Thousand Dollars, exclusive of interest and costs, and is in the jurisdiction 
of this C ourt. Title 11, Section 306 of the Code of Laws of the District of 
Columbia, 1951 . 

2. Defendant, Richard S. Goodhart owes plaintiff, The Creditors 
Committee of the Horton Brown Corporation, a New York Corporation, 

i 

i 

and/or The Horton Brown Corporation, a New York Corporation, the sum 
of EIGHT THOUSAND SEVEN HUNDRED AND FIFTY ($8,750. 00) DOLLARS 
for money loaned by plaintiff to defendant in New York, N. Y., on the fol¬ 
lowing dates: 


THE CREDITORS COMMITTEE OF THE ) 
HORTON BROWN CORPORATION, a New ) 
York Corporation, and/or THE HORTON ) 


BROWN CORPORATION, a New York ) 

Corporation, ) 

c/o William S. Klinger, Esq., ) 

261 Broadway, ) 

New York, N. Y., ) 


Plaintiff, 


RICHARDS. GOODHART, ( 

1424 - 35th Street, N. W., l 

Washington, D. C. j 

Defendant. ) 
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On or about October 7, 1946, the sum of Five Hundred ($500.00) 
Dollars. 

On or about October 17, 1946, the sum of Two Thousand Six Hundred 
and Fifty ($2, 650. 00) Dollars. 

On or about November 14, 1946, the sum of Four Thousand Five 
Hundred ($4, 500. 00) Dollars. 

On or about November 16, 1946, the sum of Two Hundred ($200. 00) 
Dollars. 

2 On or about December 23, 1946, the sum of One Thousand Five Hun¬ 

dred ($1,500. 00) Dollars. 

3. Defendant Richard S. Goodhart, on or about May 13, 1948, paid 
Six Hundred ($600. 00) Dollars in New York, N. Y., on account of said 
loans, and there is now due and owing to The Creditors Committee of the 
Horton Brown Corporation, a New York Corporation, and/or The Horton 
Brown Corporation, a New York Corporation, the sum of Eight Thousand 
Seven Hundred and Fifty ($8, 750. 00) Dollars. 

WHEREFORE, plaintiff, The Creditors Committee of the Horton 
Brown Corporation, a New York Corporation, and/or The Horton Brown 
Corporation, a New York Corporation, demands judgment against the de¬ 
fendant Richard S. Goodhart in the amount of EIGHT THOUSAND SEVEN 
HUNDRED AND FIFTY ($8, 750. 00) DOLLARS, together with interest and 
costs. 

THE CREDITORS COMMITTEE OF THE HORTON 
BROWN CORPORATION, a New York Corporation, 
and/or THE HORTON BROWN CORPORATION, 
a New York Corporation. 

By: /s/ William S. Klinger 

Chairman 

/s/ Thomas A. Farrell 

/s/ John A. Ryan 

Attorneys for Plaintiff, 

830 Bowen Building, 

821 Fifteenth Street, N. W. 

Washington 5, D. C. 
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i 

3 STATE OF NEW YORK ) I 

COUNTY OF NEW YORK) j 

! 

WILLIAM S. KLINGER, being duly sworn, deposes and says that he is 
is the Chairman of the Credit Committee of The Horton Brown Corporation, 
the plaintiff herein, that he has read the foregoing complaint and knows 

i 

the contents thereof, and that the same is true to his own knowledge, ex¬ 
cept as to the matters herein stated to be alleged upon information and 

i 

belief, and as to those matters he believes it to be true. 

Deponent further says that the reason this verification is made by 

i 

deponent and not by the Horton Brown Corporation is because the said Hor- 

i 

ton Brown Corporation is a New York corporation, and deponent is the 
Chairman of the Creditors Committee thereof. 

i 

j 

Sworn to before me, this 25th j 

day of March, 1954. /s/ William S. Klinger 

/s/ Saul Rubin 

Notary Public, State of New York 
No. 41-8695250 
Qualified in Queens County 
Commission Expires March 30, 195 

4c 4c 4c 4c! 4c * 

6 ORDER DISMISSING MOTION OF DBF ENDANT 

FOR SUMMARY JUDGMENT OR DISMISSAL OF 

! 

[Filed Jan. 18, 1955) _ COMPLAINT I _ 

I ' 

j 

The Motion filed by the defendant Richard S. Goodhart for summary 
judgment or to dismiss the complaint and the answer of the plaintiff having 

i . 

come on to be heard in open court and after argument of counsel for the 
Defendant and Plaintiff, it is by the Court this 18th day of January, 1955, 
ORDERED : That the motion of the defendant for summary 

judgment or dismissal of the complaint is hereby denied without prejudice. 

’ 

That the plaintiff be and hereby is granted leave to 
support its opposition to the motion as to the residence of defendant during 
the statutory period with necessary affidavits, and that the defendant shall 


u> 
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also file affidavits as to the residence of the defendant during the statutory 
period. 

That upon the filing of the affidavits this matter 
will be set down de novo. 

1 /s/ Matthew F. McGuire 

Judge 

No objection as to form: 

/s/ Harvey L. Rabbitt 

Attorney for Defendants. 

7 [Filed Jan. 12, 1955] 

INTERROGATORIES 

To: Richard S- Goodhart, Defendant, 
c/o Harvey L. Rabbitt, Esquire, 

Attorney for Defendant, 

Southern Building, 

Washington, D. C. 

The following interrogatories are addressed to you pursuant to Rule 
33 of the Federal Rules of Civil Procedure. You are required to answer 
t hese interrogatories separately and fully, in writing, under oath, and to 
serve a copy of your answer on John A. Ryan and Thomas A. Farrell, 
Esquires, Attorneys for Plaintiff, within 15 days after service of these 
interrogatories as indicated below. 

1. What is your full name and present address ? 

2. Give the addresses and dates you lived in the States of New 
Jersey and Maryland ? 

3. Where and by whom are you employed ? 

4. Where did you reside on or about October, 1946 ? 

5. How long did you live at this residence ? 

6. When did you move to Rye, New York ? 

8 7. Did you own any real property located in or near Rye, New York? 

8. If your answer is in the affirmative, when did you sell or dispose 
of your Rye, New York property ? 

9. Where did you live after you left Rye, New York ? 

10. When did you live in Arlington County, Virginia, or any other 
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place in Virginia? ! ; . 

11. What was the approximate date you moved from Arlington 
County, Virginia, or other place in Virginia? j 

12. What was your street address number in Arlington County, ^ 

j 

Virginia, or other places you resided in Virginia? 

i 

13. How long have you lived in the District of Columbia? 

14. At what addresses have you lived in the District of Columbia? 

! 

15. How long have you owned an automobile ? 

16. In what states have you registered as the owner of an auto¬ 
mobile, giving dates ? 

: 

17. On what date or dates have you registered as the owner of a 
motor vehicle in the District of Columbia? 

i 

18. Do you pay District of Columbia income taxes? 

i 

19. On what date did you first pay Di strict of Columbia income 

taxes? ' j 

I 

20. If you have paid District of Columbia income taxes, for what 
taxable year or years have you made such payments ? 

21. Give the approximate dates that you have been absent from the 

District of Cblumbia since you commenced to permanently reside within 
said District? [ 

22. Have you filed a U. S. Federal Income Tax? If your answer 

i 

is M yes Tt , what District have you filed it for the past seven years and 
what was the address used on each return? 

23. Have you subscribed for a telephone with the Chesapeake and 

Potomac Telephone Company? j 

24. When and where have you been listed in the Washington Metro¬ 
politan Area Telephone Directory? j 

/s/ John A. Ryan 

/s/ Thomas A. Farrell 

821 Fifteenth Street, N. W. - 
Attorneys for Plaintiff 

i _ 

A copy of the foregoing interrogatories were mailed to Harvey L. Babbitt, 
Esq., the defendants attorney of record at his address shown above, on 

j 

January 11th, 1955. /s/ John A. Ryan 

j. " l > 4, i. . 
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(FILED, JA.N. 31, 1955} 

ANSWERS TO INTERROGATORIES 
The following are answers, under oath, by the defendant, Richard S. 
Goodhart, in response to interrogatories served by the attorneys for plain¬ 
tiff on January 12, 1955, on Harvey L. Rabbitt, attorney for the defendant, 
pursuant to Rule 33 of the Federal Rules of Civil Procedure: 

1. Richards. Goodhart, 1424 35th Street, N.W., Washington, D.C. 

2. From 1945 to approximately 1947, lived in New Jersey. Never 
lived in Maryland. 

3. United States Government, Washington, D. C. 

4. In New Jersey. 

5. Approximately two years. 

6. In 1947. 

7. Yes. 

8. In 1948. 

9. Washington, D. C. 

10. Part of 1949 and all of 1950. Also two years in late 1930’s. 

11. January 6, 1951. 

12. 3919 North 4th Street, Arlington, Virginia 

13. From January 6, 1951, to date. 

14. 1424 35th Street, N. W., Washington, D.C. since January 6,1951. 

15. At intervals since about 1933. 

16. In each of the states in which I resided. 

17. In 1952. 

18. Yes. 

19. For the year 1951, and tfoHo^B^pyears;. 

20. For 1951 and each year thereafter until present time. 

21. Several times for short vacations and official business. 

22. Yes. Baltimore, Maryland, and Richmond, Virginia. 

23. Yes. 

24. In the regular alphabetical Washington Metropolitan Area Tele¬ 
phone Directory for 1951, 1952, 1953, 1954, and 1955. 

/s/ Richards. Goodhart 

(Notarial certificate and seal) 
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AFFIDAVIT 


I 

. I 

’I - ' 

s »« 

I 

I 

i • ' / . S ; 

f ' ■ 

! , * 

I, Richard S. Goodhart, the defendant in the above entitled case, 

i ... ' - 

being duly sworn, depose and say: 

-i • , 

1. That I have lived and resided, with my family, in the District of 

j • . • 

Columbia, continuously, at 1424 35th Street, N. W., Washington, D. C., 
since January 6, 1951, to date, and have been employed during this period 
by the United States Government in Washington, D. C: - 

. • • . i . ■ 

2. That I have never absconded from the District or Columbia or 

! ' - - 

secreted myself, and have not been absent therefrom Except for short 

„V j • . 

vacations with my family. 

i 

3. That, since January 6, 1951, I have always been available for 

. t 

service of process in the District of Columbia. 

r ** r " 

f •. */„.:• , ? • 

/s/ Richard S. Goodhart 

(Notarial certificate) 
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1 ■ . ■ ■ . • 

[Filed Jan. 26, 1955J j 

MOTION TO COMPEL DEFENDANT TO ANSWER 

i 

CERTAIN OF PLAINTIFFS INTERROGATORIES 

I ' 

Now comes the plaintiff by and through its attorneys of record, 

* 

Thomas A. Farrell and John A. Ryan, and respectfully moves the Court 

I ■' . ■■ • ' •. . ^ 

that the defendant Richard S. Goodhart be required and directed to furnish 
responsive answers to the plaintiffs interrogatories filed herein for the 
reasons: I. 

. I * 4 v ■> 

That since the defendant has failed to file proper and responsive answers 
or to make a timely objection, he should be required to answer fully and 
responsively the plaintiff's interrogatories numbered, 2, 3, 4, 16, 17, 19, 

21 and 22. | 

/s/ Thomas A. Farrell 

i' ' * * • f \ * 

/s/ John A. Ryan 

• i * - * 

! 

Attorneys for Plaintiff 
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[ Filed Feb. 12, 1955] 

ANSWERS TO INTERROGATORIES 

The following are complete answers, under oath, by the-defendant, 
Richard S. Goodhart, in response to interrogatories served by the attor¬ 
neys for the plaintiff on February 9, 1955, on Harvey L. Rabbitt, attorney 
for the defendant, pursuant to Rule 33 of the Federal Rules of Civil Pro¬ 
cedure, and the Court T s Order of February 10, 1955: 

2. From about February, 1945 to April, 1947, at Lafayette Avenue 
and Southern Blvd., Chatham, New Jersey. 

Never lived in Maryland. 

3. United States Government, Department of Defense, Army Audit 
Agency, Department of the Army, 2d & V Streets, S. W., Washington, D. C. 

4. At Lafayette Avenue & Southern Blvd., Chatham, New Jersey. 
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i 


12 16. 1946 in Chatham, New Jersey; 1948 in Rye, New York. 

17. In March or April, 1952, in District of Columbia; renewed li¬ 
cense for 1953 and 1954 in District of Columbia, j - 

19. On April 15, 1952, for 1951. | 

21. From about June 16, 1953 to about July 5, 1953, in Virginia 
on vacation; from about June 21, 1954 to about July 5, 1954, in Virginia 

i 

on vacation; from August 17 to August 20, 1954, and from December 5 to 

j 

December 15, 1954, on official business trips for Government to New York 

i 

City and Philadelphia, Pa. j 

* I ' 

22. For the year 1947 filed return in Upper Manhattan District, or 

• j ■' •- ‘ * 

Custom House, New York City; for the year 194^ filed return in Richmond, 

i ■ * . • • • . r 

Virginia; for the year 1948 filed return in Baltimore, Maryland; for the 
year 1950 filed return in Baltimore, Maryland; for the year 1951 filed re¬ 
turn in Baltimore, Maryland; for the year 1952 in Baltimore, Maryland; 

i i . * 

for the year 1953 in Baltimore, Maryland. I 

i: 

/s/ Richard S. Goodhart 

Subscribed and sworn to before me 

, * * 

this 11th day of February, 1955. j 

/s/ Sophia Pesihel 
Notary Public 

District of Columbia [. 

. • I - _ - 

A copy of the foregoing Answers to Interrogatories was mailed, ^ 
first class, postage prepaid, to John A. Ryan add Thomas A. Farrell, 

821 Fifteenth Street, N. W., Washington, D. C. attorneys of record for 
plaintiff on this 11th day of February, 1955. j 

/s/ Harvey L. Babbitt 


13 [Filed Feb. 14, 1955] 

ORDER DIRECTING DEFENDANT TO FULLY 
ANSWER THE PLAINTIFF’S INTERROGATORIES 

Upon consideration of the interrogatories served upon the defendant 

i* 

i 

by the plaintiff, the defendant’s answer thereto, the plaintiffs motion to 

i • 

• . 'i 

( 

- i 

i 
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compel defendant to answer certain of plaintiffs interrogatories, and the 
defendants answer thereto, and after hearing counsel in open court, it is, 
by the Court this 14th day of February, 1955, 

ORDERED AND DECREED, that Defendant answer fully and respon¬ 
sively the plaintiff's interrogatories numbered 2, 3, 4, 16, 17, 19, 21 and 
22, within three days after the date of the signing of this Order. 

/s/ R. B. Keech 
Judge. 

No objection as to form: 

/s/ Harvey L. Rabbitt, 

Attorney for Defendant, 

406 Southern Building, 

Washington, D. C. 

14 [Filed March 7, 1955] 

AFFIDAVIT AND EXHIBITS SUBMITTED WITH 
LEAVE OF COURT 

Comes now the plaintiff in the above entitled cause, and with the 
leave of Court signed and entered on the 18th day of January, 1955, submits 
the attached affidavit of Reidar Naess, dated February 17, 1955, together 
with defendant's letter dated April 7, 1950, marked Exhibit 1, plaintiffs 
letter dated July 6, 1949, marked Exhibit 2, Defendant's letter dated July 1, 
1949, marked Exhibit 3, and Defendant's letter dated August 8, 1949 and 
marked Exhibit 4. 

/s/ Thomas A. Farrell 

/ s/ John A. Ryan 

Attorneys for Plaintiff, 

821 Fifteenth Street, N. W., 
Washington 5, D. C. 

Service of the foregoing, together with 
Affidavit and Exhibits mailed by first class 
mall postage prepaid, this 4th day of March, 

1955, to Harvey L. Rabbitt, Attorney for 
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Defendant, at Ms last known j 

address, 406 Southern Building, 

Washington, D. C. , 

i 

. . . j 

/s/ John A. Ryan _j 

[ Filed March 7, 1955] j 

15 AFFIDAVIT I - 

- I 

j 

Reidar Naess, being first duly sworn on oath, deposes and says that; 

/ 

1. He was the President of the Horton Brown Corporation, a cor¬ 
poration organized under the laws of the State of New York, and whose 

principal place of business was 149 Broadway, New York (6), New York. 

> 

The Horton Brown Corporation is now being liquidated and the corporation's 
affairs are being handled by the Creditors Committee of the Horton-Brown 
Corporation, a New York corporation, c/o William S. Klinger, 261 Broad¬ 
way, New York, N. Y. j ~ 

2. Richard S. Goodhart, the defendant in this action, was employed 
by The Horton Brown Corporation from October 2, 1944 until May 14, 1948. 

. . i , . 

Mr. Goodhart was a director of the corporation from October 2, 1944 until 
he resigned on May 14, 1948. Mr. Goodhart also served as a vice-presi¬ 
dent and treasurer of the Corporation. He was also a stockholder. 

3. Mr. Richard S. Goodhart was living in Chatham, New Jersey, 
during 1946. The house in wMch he was living in Chatham, New Jersey, 

was sold and Mr. Goodhart had difficulty renting another house in the metro- 

! 

politan area due to the housing shortage. In order to assist Mr. Goodhart 

• i 

to obtain a home, it was arranged for the Horton Brown Corporation to 

! 

lend Mr. Goodhart $9,350.00. Mr. Goodhart with the loan of the $9,350.00 
purchased a home in Rye, New York. Mr. Goodhart paid $600.00 on ac¬ 
count of said loan and there is now owing to the Creditors Committee of the 
Horton Brown Corporation the sum of $8, 750.00 together with interest and 

i . . 

costs. 

16 4. I learned Mr. Goodhart had sold his Rye, New York house shortly 

i ’ 

after his resignation on May 14, 1948. 

5. Horton-Brown ceased to do business sometime in June, 1949, 

• i 

and the Creditors Committee is now liquidating its affairs. 
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6. Horton-Brown Corporation wrote Mr. Goodhart in letters dated 
July 6, 1949 concerning this loan and Mr. Goodhart in a letter dated July 13, 
1949, asked time to examine papers, etc. before discussing loan. 

7. Mr. Goodhart and his brother-in-law, Mr. Norwood B. Orrick, 

a Baltimore attorney, visited me twice in New York, early in 1950, to dis¬ 
cuss Mr. Goodhart* s business with the Horton-Brown Corporation. Mr. 
Goodhart stated that he was employed by the United States Government and 
that his promotion to a better position was being held up because of the 
report submitted by The Horton-Brown Corporation to the investigator for 
the Government 

8. As a result of the conversations and discussions between Mr. 
Goodhart, Mr. Orrick and myself, Mr. Goodhart wrote me a letter dated 
4/7/50 in which he outlined a plan to liquidate his indebtedness and stated 
that the first debt he would pay would be the money owed the Horton-Brown 
Corporation as he was legally indebted to the Horton Brown Corporation. 

This letter is attached and marked Exhibit 1. 

9. I did not hear from Mr. Goodhart and in April, 1952, I visited 
Washington and attempted to find him. I called Mr. Goodhart at an Arlington, 
Virginia telephone number and was told that the number called was an un¬ 
listed number and the person answering the telephone informed me that 

Mr. Goodhart was no longer there and the answering person did not wish 
the number disclosed. This telephone number had been given me by Mr. 
Goodhart at our meeting in New York. I then called information and was 
told that there was no listing for a Richard S. Goodhart in the Washington 
area. On my way to Washington I called on Mr. Orrick at his office and 
requested Mr. Goodhart 1 s address and telephone number. Mr. Orrick 
stated that he did not have either Mr. Goodhart* s address or telephone num¬ 
ber. Mr. Orrick stated he too was looking for Mr. Goodhart because of 
some trouble with Mr. Goodhart about Mr. Orrick*s car. 

10. In January 1954, I called Mr. Orrick from New York and he 
gave me Mr. Goodhart*s present address. I wrote a letter dated January 
26, 1954, to Mr. Goodhart requesting payments on his loan from the Horton 
Brown Corporation. 
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11 

11. There is attached hereto copy of a letter dated July 6, 1949, 

addressed to Mr. Richard S. Goodhart from The Horton Brown Corporation, 
marked Exhibit 2. ! 

12. There is attached hereto copy of a letter dated July 13, 1949, 
addressed to The Horton Brown Corporation by Mr. Richard S. Goodhart, 
marked Exhibit 3. 

13. There is attached hereto copy of a letter dated August 8, 1949, 
addressed to the Horton Brown Corporation by Mr. Richard S. Goodhart, 
marked Exhibit 4. 


/s/ Reidar Naess. 

Subscribed and sworn to before me a Notary Public in and for the 

District of Columbia, this 17th day of February, 1955. 

/s/ Theresa M. Tangora 

Notary Public, D. C. 

My Commission expires: Jan. 1, 1956. 


18 [ Filed March 7, 1955] 

Exhibit 1 

Arlington, Virginia 
4/7/50 

Mr. Reidar Naess, 

Chatham, N. J. 

Dear Reidar: 

This letter is in response to the request you made the last time I 
saw you in New York. You said that you had incurred personal obligations 
to the extent of $26,000 representing funds put into the Horton-Brown Cor¬ 
poration, that I had benefited from these advances and that you thought it 
only fair that if I were ever able to do so, after making a fair allowance 
for supporting my family and myself in a proper manner, I should assist 
you in discharging those obligations up to one-half thereof. We both agreed 

i ' 

that I am not legally obligated to do so but I told you I was sympathetic to 

i 

i 

i 


i 

i 
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your suggestion and would talk it over with Nancy and give you my decision. 

As I also told you, I thought $13, 000 was too high for even a theoretical 
contribution from me. However, I will accept that figure as a starting 
basis. 

As you know, I am legally indebted to the Horton-Brown Corporation 
for loans made to me (though I have never been satisfied that the amount is 
as large as it was stated to be). The first thing I would do if I had the money 
would be to settle this indebtedness. 

Without recognizing any legal obligation to do so, I advise you that it 
is my intention eventually to pay you an amount equal to $13,000, minus the 
' sum of all payments that may be made by me to the Horton-Brown Corpora¬ 
tion, its creditors or assigns, subject to the following conditions: 

(1) First I must discharge my existing debts. 

(2) Then, the amount of payments to you and the time of making them 
will depend upon my earnings. Specifically, if during any calendar year I 
earn in excess of $7,000, during the foUowing calendar year I will pay you 
25% of that excess. 

(3) This undertaking on my part is entirely personal between you 
and me and it is understood that it shall be given no effect whatever by my 
estate or my heirs; nor shall it be considered as being for the benefit of 
your estate, your heirs, your creditors or any person claiming through 
you by assignment or otherwise. 

Sincerely, 

/s/ Richards. Goodhart 


19 [Filed March 7, 1955] 


Mr. Richards. Goodhart 
3250 Q St, N.W. 
Washington, D. C. 


Exhibit 2 

Letter of July 6, 1949. 


Dear Mr. Goodhart: 

In the month of May, 1948, when your connection with this corpora¬ 
tion was terminated you promised to communicate with us within a few days 
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for the purpose of re-imbilrsing the corporation for personal loans in the 
amount of $9750. In addition we hold your receipts for travel advances 

amounting to $6932. 50 for which no accounting has been rendered by you. 

i ' 

Since more than one year has passed without any word from you we 

hereby demand that these matters be given your immediate attention. Un- 

' 

less we receive your answer to this letter within one week from today we 

i 

will, without further notice, take whatever steps that we deem necessary ; 
to protect our interests. 

Very truly yours, 

THE HORTON-BROWN CORPORATION. 


20 [ Filed March 7, 1955] 

Exhibit 3 ' 

July 13, 1949 

The Horton-Brown Corporation 

149 Broadway 

New York 6, New York 

Gentlemen: 

This will acknowledge your letter of July 6, 1949. I will be pleased 
to discuss the matters referred to, however, prior to such discussion, it 
will be necessary for you to provide me with the following: 

1. All of my personal bank statements and check books which were 

in my desk at the time of my'resignation. 

■ i 

2. The Railroad and Pullman stubs, and Hotel bills covering travel, 

etc., which were in my desk at the time of my resignation. 

3. A statement of withdrawals by all concerned during my connec¬ 

tion with The Horton-Brown Corporation. 

4. A detailed statement, showing date, nature, etc. of the items 

i ■ • . 

composing the amounts referred to as loans in your letter of ' 
July 6, 1949. I 

5. A detailed statement, showing dates, etc. of the items referred 

- -i • • • ■- -••• 

to as travel advances in your letter of July 6, 1949. 

* ' * . • * f. * ' 

6. A detailed statement by periods of all state and federal taxes 
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paid on my behalf, during my connection with Horton-Brown 
Corp. 

Upon receipt of all of the above material, I will communicate with you. 

Very truly yours, 

/s/ Richards. Goodhart 


21 [Filed March 7, 1955] 

Exhibit 4 

3919 North 4th Street 
Arlington, Virginia 

August 8, 1949 

The Hort on-Brown Corp. 

149 Broadway 

New York 6, New York 

Gentlemen: 

This will acknowledge your letter dated August 1, 1949. 

The papers sent to me in September of 1948 do not as I remember 
include the items requested in my letter of July 13, 1949, however upon my 
return to Washington in about ten days, I will go through them again to make 
sure. The papers are at present stored in a friend 1 s basement and I was not 
able to get into that house during the last weekend. 

I am sure that you can appreciate my being unable to discuss the 
matters which you have outlined until these papers and the other data that 
I requested are on hand, 

I will communicate with you upon my return. 

Very truly yours, 

/s/ Richards. Goodhart 


22 [ Filed March 12, 1955] 

Renewal of Defendants Motion for Summary Judgment 
or to Dismiss the Complaint, in Accordance with the 
Ruling of Judge McGuire Dated June 17, 1954 _ 

Now comes the defendant, Richard S. Goodhart, by his attorney of 
record, Harvey L. Rabbitt, and renews his motion for summary judgment 


or to dismiss the complaint, in accordance with thejle novo ruling of Judge 
McGuire herein, dated June 17, 1954. 

As grounds for such motion the defendant respectfully shows: 

1. That upon the pleadings, admissions and facts shown herein 

the action is barred by the District of Columbia statute of limitations which 
governs this claim, Title 12-201, District of Columbia Code, 1951 Edition; 

2. That there is no genuine issue as to any material fact, and that 
defendant is entitled as a matter of law to the judgment of which he prays. 

/s/ Harvey L. Babbitt 

Attorney for Defendant 
406 Southern Building 
Washington 5, D. C. 

* * * * * 

28 [Filed March 28, 1955] 

PLAINTIFF’S OPPOSITION TO DEFENDANT’S 
MOTION FOR SUMMARY JUDGMENT OR TO 
_ DISMISS THE COMPLAINT _ 

The plaintiff, by its attorney, moves the Court to dismiss the de¬ 
fendant's Motion for Summary Judgment or dismissal of the Complaint, in 
the above captioned matter. 

/s/ John A. Ryan 

/s/ Thomas A. Farrell 

Attorneys for Plaintiff, 

821 Fifteenth St., N. W. 
Washington 5, D. C. 

V 

37 [Filed April 18, 1955] 

ORDER FOR SUMMARY JUDGMENT 

This cause came on to be heard on motion of the defendant for a 

summary judgment pursuant to Rule 56 of the Federal Rules of Civil Pro- 

$ 

cedure, and the Court having considered the pleadings in the action, the 
affidavit of Richard S. Goodhart, the defendant, in support of the motion. 


and the affidavit of Heidar Naess, the president of plaintiff corporation, 
with exhibits, in opposition thereto; having heard oral argument; having 
found that there is no genuine issue as to any material fact and no contro¬ 
versial question of fact to be submitted to the trial court; and having con¬ 
cluded that the defendant is entitled to judgment as a matter of law, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that the 
plaintiff take nothing and that the defendant take summary judgment, 
with costs. 

/s/ James R. Kirkland 
Judge 

No objection as to form: 

/s/ Thomas A. Farrell 
/s/ John A. Ryan 

Attorneys for Plaintiff 

38 [ Filed A pril 28, 1955] 

MOTION FOR REHEARING 

Plaintiff, by its attorneys, moves the Court for an order (a) grant¬ 
ing a rehearing of the above-entitled cause at such time as may be con¬ 
venient to the Court, and (b) to vacate the judgment entered herein. 

For grounds of said Motion, plaintiff says: 

1. There are genuine issues as to material facts. 

2. The case of Adams v. Frank (C. A. D. C. 1954) 213 Fed 2d 198, 
does not pertain to this case. 

3. The defendant herein has been an absconding debtor. 

/s/ John A. Ryan 
/s/ Thomas A. Farrell 

Service of a copy of the foregoing Attorneys for Plaintiff, 

Motion together with Points and 821 Fifteenth Street, N. W. 

Authorities mailed this 28th day of Washington 5, D. C. 

April, 1955, to Harvey L. Rabbitt, 

Esq., Attorney for Defendant, at his 
address, 406 Southern Building, 

Washington, D. C. 


/s/ John A. Ryan. 


40 [Filed May 7, 1955] 


DEFENDANT’S OPPOSITION 
TO PLAINTIFF’S MOTION FOR REHEARING 

I 

l • 

i * , 

The defendant, by his attorney, mores the Court, to deny the plain- 
tiffs motion for (1) a rehearing and (2) to vacate the summary judgment 
for the defendant entered herein April 18, 1955. 

Defendant opposes plaintiff’s motion on the following grounds: 

1. There is no genuine issue as to any material fact raised by the 
complaint and record herein. 

2. The case of Adams v. Frank (C.A.D. Cl 1954) 213 Fed. (2d) 198, 

i 

settles the law in this case. 

l 

3. Plaintiff’s ground No. 3 that defendant has been an absconding 
debtor, is without merit and is denied. Defendant’s movements prior to 

i ■ - ■ • 

making his residence in the District of Columbia bn January 6, 1951, would 
have no material bearing on the Court’s ruling in the case under Title 12- 
201 of the District of Columbia Code, viz., the three year statute of limi¬ 
tation. 

/s/ Harvey L. Rabbitt 

Attorney for Defendant 
406 Southern Building 
Washington 5, D. C. 

* * * * * 

48 Washington, D. C. 

i 

April 6, 1955 

The above-entitled matter came on for hearing before the HONOR¬ 
ABLE JAMES R. KIRKLAND, Judge of the United States District Court 

i ■ • 

for the District of Columbia, commencing at 10:30 a. m. 

APPEARANCES: 

I 

On behalf of Plaintiff: 

i ; 

JOHN RYAN, ESQ. 

On behalf of Defendant: 

HARVEY BABBITT, ESQ. 
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18 

PROCEEDINGS 


THE COURT: In the case of the Creditors Committee of the Horton 
Brown Corporation, a New York corporation, and or the Horton Brown, 
Corporation, a New York corporation, Plaintiffs, vs. Richard S. Goodhart, 
1424 Thirty-fifth Street, N. W., Washington, D. C., Defendant, Civil 
Action No. 1417-54, the matter is before the Court on a motion for summary 
judgment, filed in the case by the defendant 

Historically, the pleadings and the argument of counsel show that at 
one time the defendant was an officer, stockholder and director in the 
company, and the treasurer of this New York corporation. 

At one period in the early stages of their association, the defendant 
was a resident of the District of Columbia, and was an agent of a company 
endeavoring to secure war contracts. Thereafter, he returned to New 
York City. 

In the period from October 7, 1946 to December 23, 1946, the 
plaintiff corporation loaned the defendant sums of money, totaling $9,350, 
in the State of New York. 

On May 13, 1948, the defendant paid $600 an account, leaving a 
balance of $8, 750, for which this suit is predicated, together with interest 
and costs. 

The record of the case indicates that the matter was before Judge 
50 McGuire on January 18, 1955, and that Judge McGuire dismissed the motion 
of defendant for summary judgment or dismissal of the complaint without 
prejudice, and his order gave relief to the parties to support the facts by any 
affidavits touching upon the matters which would toll the running of the 
statute of limitations. The order of Judge McGuire is as follows: 

"ORDERED: That the motion of the defendant for summary judgment 
or dismissal of the complaint is hereby denied without prejudice. 

"That the plaintiff be and hereby is granted leave to support its 
opposition to the motion as to the residence of defendant during the statu¬ 
tory period with necessary affidavits, and that the defendant shall also Hie 
affidavits as to the residence of the defendant during the statutory period. 


"That upon the filing of the affidavits this matter will be set down 

i 

de novo." 

! 

By direction of that order, answers to interrogatories were filed, and 

| i 

there was also filed an affidavit of Reidar Naess, which has set forth the 

i 

events that apply in this particular case, and also there has been filed as 
Exhibit No. 1 by the plaintiff, a letter from the defendant dated April 7, 
1950, in which the debt is acknowledged, and in which he stated that it was 
51 his eventual intention to pay the sum, but that he had other debts which he 

i 

must first discharge. 

And Exhibit 2 is a letter of July 6, 1949, from the plaintiff corpora¬ 
tion to the defendant, referring to prior com muni cations of May 1948, in 
which the plaintiff alleged that the defendant said he would communicate 

with Mm for the purpose of reimbursing the corporation for personal 

i 

loans. ! 


Exhibit 3 is a letter of July 13, 1949 from the defendant, in which he 

i 

made reference to a prior discussion, and asked for the providing of some 
data. 

Exhibit 4 is a letter dated August 9, 1941, from the defendant which 

he said certain documents were stored in a friends basement. 

\ 

And that represents the total of all affidavits and all evidence of a 
tolling of the statute. 

The Court will find the following findings of fact and conclusions of 

law: 

! 

The focal date of the matter is April 5, 1954, when the instant suit 
was filed. 

The Court will rule as a matter of law, that the contract on which 
this suit is predicated was a New York contract It was made there, and 
for purposes of interpretation, of course, the law of lex contractu would 

i 

apply, but that is not pertinent here. 

The effort to use the Courts of the District of Columbia by way of 

I 

collection, raises a question of conflict of laws, and the Court will rule 
that the lex forum, which is the law applying to the District of Columbia, 

is procedural and must be interpreted in the light of this motion for 

i 
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summary judgment. 

In the District of Columbia, two statutes are brought in to support 
relief. One, Title 12, Section 201, of the District of Columbia Code, which 
sets up the limitation of three years upon a simple contract, express or 
implied, and declares that the three years shall apply when the right to 
maintain such action shall have accrued. 

Another statute. Title 12, Section 205, of the District of Columbia 
Code provides: 

"If, when a cause of action accrues against a person who 
is a resident of the District of Columbia, he is out of the Dis¬ 
trict or has absconded or concealed himself, the period limited for 
the bringing of the action shall not begin to run until he comes into the 
District or while he is so absconded or concealed; and if after the 
cause of action accrues he abscond or conceal himself, the time of 
such absence or concealment shall not be computed as any part of 
the period within which the action must be brought. ” 

Our Court of Appeals has recently had occasion to interpret this in 
the light of the circumstances of this case, in the case of Adams vs. Frank, 
53 213 Fed 2, 198, decided in 1954, wherein an action for breach of contract, 
the defendant had become a District resident in September, 1951, and was 
thereafter sued within three months on a contract made between the parties 
in California in 1946. 

This action was brought in the Municipal Court for the District of 
Columbia, and the trial Court held the Statute of Limitation had not run, 
and gave judgment for the plaintiff. 

The Municipal Court of Appeals held that the provision suspending the 
running of the Statute of Limitation while a District of C olumbia resident 
is out of the District had no application to the defendant, who first moved 
in the District in September 1941, and reversed the Municipal Court. The 
Circuit Court of Appeals for the District of Columbia Circuit, affirmed the 
Municipal Court of Appeals, and held that that action was barred by the 
local three years ruling of the Statute of Limitations. 

Also, in the case of Kaplan et al, vs. Manhattan Life Insurance 



Company of New Jersey, 71 Appeals D. C. 250, 109 Fed. 2, 463, decided 

i 

in 1939, there was a suit on a life insurance policy payable to an adult and 
minors. The Court held that the interest of the adult beneficiary was barred 
by the Statute of Limitations of the District of Columbia, and that the de¬ 
fendant was liable to the minor beneficiaries only to the extent of the sepa- 

54 rate interests, notwithstanding that the suit was timely under the Statute of 
Limitations in New York. 

Our Circuit Court of Appeals held that the limitation on the time of 
suit is procedural, and is governed by the law of forum, and barred recovery 
here. 

It has been urged upon the Court that the case should be governed by 
the case of Strong vs. Andrews, 34 Appeals, D, C. 278, decided in 1910. 

But in that particular case, the facts show there was a statement in writing 
by a debtor made before the suit was barred by the Statute of Limitations to 
the general effect that when he became better settled, he would make an ef¬ 
fort to pay small monthly installments "until the debt has been liquidated", 
and the Court held that that constituted an acknowledgment of the debt, and 
could be reliecf upon, and was not barred by the Statute of Limitations. 

The facts appear to distinguish that case from the other cases cited by the 
Court. 

There has also be cited the case of Flannery in 3 Appeals D. C., 
wherein there was a promise to pay given by a debtor, with the terms that 
he would pay when he obtained a job, and again the Court of Appeals said 
that that tolled the Statute by the promise as made. 

The facts of this case are sharp, and while the Statute of Limitations 

55 is one of repose, the Court does not pass on the moral qualities which are 
here interposed. It is a straight question of law. 

Under this filing on April 5, 1954, the Statute of Limitations would 
extend outward to April 5, 1951. The only thing that would toll the running 
of the Statute, if at all, is the letter of April 7, 1950. Obviously, it is 
one year late, and with the history that these people had of the man having 
lived in the District; associated with the Government, the likelihood of his 
being found here was great. 


22 


They did know in the year 1950, presumably, where he was, or had 
means at hand of locating him. 

Since the plaintiff failed to bring suitwithin the time of the Statute 
of Limitations, which is pleaded affirmatively, the Court will now grant 
summary judgment to the defendant. 

56 CERTIFICATE OF COURT 

REPORTER 


I, DOROTHY STREETER, one of the authorized substitute Official 
Court Reporters of the United States District C ourt for the District of 
Columbia, hereby certify that I reported the proceedings in THE CREDITORS 
COMMITTEE OF THE HORTON BROWN CORPORATION, et al, vs. 
RICHARDS. GOQDHART, Civil Action No. 1417-54, and that the fore¬ 
going pages 1-8 incL, constitute an official transcript of the proceedings 
held on Wednesday, April 6, 1955. 

/s/ Dorothy Streeter 

57 ORDER DISMISSING MOTION FOR REHEARING 

RE ORDER GRANTING SUMMARY JUDGMENT 
_ FOR THE DEFENDANT _ 

[Filed July 27, 1955] 

The Plaintiffs motion for rehearing on the Court order granting the 
defendant a summary judgment entered on April 18, 1955, having come on 
to be heard in open Court and after argument by counsel for both parties, 
it is by the Court the 27th day of July, 1955: 

ORDERED: That the motion of the plaintiff for a rehearing on the 
summary judgment is hereby denied. 

/s/ James R. Kirkland 
Judge 

No objection as to form 
/s/ John A. Ryan 

Attorney for Plaintiffs 
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No. 12,906 


THE CREDITORS COMMITTEE 
OF THE HORTON BROWN CORPORATION, 
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a New York Corporation 
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Appellee 
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BRIEF FOR APPELLEE 


OPINIONS BELOW 

The Findings of Fact and Conclusions of Law of the court below 
are found at pages 18-22 of the Joint Appendix. 

STATEMENT OF FACTS 

The Appellant's statement of the case, inaccurate in one impor¬ 
tant respect, and contains material which might be pertinent to a trial 
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on the merits, but is not germane to the question of law in the case which 
is now before this Court for review. 

The pertinent facts are, therefore, stated as follows: 

Richard S. Goodhart, an officer and employee of the Appellant, 
borrowed the sum of $9, 300. 00 from the Appellant in 1946. In May 1948, 
$600. 00 was paid on account, thus reducing the principal balance due to 
$8, 750. 00. Thereafter, Appellee left the New York area and moved with 
his family to the District of Columbia where he has resided, continuously, 
at 1424-35th Street, N. W., since January 6, 1951 (JA 6). He has been 
listed as a subscriber in the local Telephone Directory from the year 
1951 to 1955. Appellant's statement that he was not so listed in 1952, 
is inaccurate (p. 4 Appellant's Br.). Another inaccuracy appears at the 
top of page 6 of Appellant's brief, in paragraph numbered 4. where ref¬ 
erence is made to a finding of the court below. Paragraph 4. should 
read "Appellants did know, presumably, in the year 1950, where Appel¬ 
lee was, or had the means at hand of locating him" (See JA 22). 

Appellant filed its action in the U. S. District Court for the District 
of Columbia on April 5, 1954. Appellee filed his Motion for Summary 
Judgment on April 26, 1954. The first Motions Judge below dismissed 
the Motion without prejudice, and ordered the case set down de novo 
after affidavits as to Appellee's residence had been filed by both parties. 
After a hearing de novo , judgment for the appellee was entered, as a 
matter of law on April 18, 1955 (JA 15-16). 

ISSUE 

Whether or not Appellant's action, filed on April 5, 1954, in the 
District of Columbia, on a cause of action which accrued against the Ap¬ 
pellee in the State of New York in 1946, was barred by the three year 
Statute of Limitations provided in Section 12-201 of the District of Colum¬ 
bia Code, 1951 Ed. 
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[ARY OF ARGUMENT 


I 


The cause of action herein accrued in 1946 in New York, the Stat¬ 
ute of Limitations was tolled by a six hundred dollar payment, to May 
1948. The three year statutory limitation of Section 12-201, D. C. Code, 
1951 E. D., the law of the forum, barred the bringing of such an action, 
’’after three years from the time when the right to maintain any such 
action shall have accrued”. 


n 

Appellants exhibit I (JA 11), a letter from appellee to Mr. Reidar 
Naess, dated April 7, 1950, was not a new promise, but assuming it 
was, the instant suit was filed one year too late. 

m 

Appellee was not an absconding debtor. Appellees affidavit dated 
June 28, 1954 (JA 6a), and answers to interrogatories Nos. 23 and 24, 
establish continuous residence in the District of Columbia from and 
after January 6, 1951, and also show that he was listed as a telephone 
subscriber in the Washington Telephone Directories for the years 1951 
through 1955, thus refuting Mr. Naess’s statement, that he was not so 
listed in 1952. 


I 
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ARGUMENT 

I 

THERE WERE NO GENUINE ISSUES AS TO ANY MATERIAL FACTS 

ALLEGED IN THE COMPLAINT 

No facts relating to the Appellee*s residence were alleged in the 
complaint filed by Appellant in the District of Columbia on April 5, 1954 
(JA 1-2). The complaint merely recited certain dates in 1946, on which 
the alleged loans were made to the Appellee in New York, in the total 
amount of $9, 300. 00, and the payment of $600. 00 in May 1948 - leav¬ 
ing a principal balance claimed of $8, 750. 00. Thus if appeared on the 
face of the complaint that the cause of action accrued in New York in 
1946, and that the statute of limitations started to run thereon from 
May 1948. 

Under the law of the District of Columbia, the forum, the time 
allowed for bringing such suits is three years (Sec. 12-201, D. C. Code 
1951; P. 6, Appellant's Br.). Since approximately six years had elapsed 
between May 1948, and April 5, 1954, the date suit was filed, it was 
apparent on the face of the complaint that the suit was barred. Adams 
v. Frank (CADC 1954) 213 Fed. (2) 198; Reynolds v. Needles (CADC 
1942) 132 Fed. (2)161. 


n 

APPELLEE’S LETTER DATED APRIL 7. 1950, DID NOT CONSTI¬ 
TUTE A NEW PROMISE 

The question whether or not Appellee’s letter dated April 7, 1950, 
to Mr. Reidar Naess (JA 11) constituted a new promise need not be dis¬ 
cussed here, since it appears from the record, and as found by the court 
below, that the action, assuming the letter did have the effect of tolling 
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the statute, was filed one year too late. 


m 

APPELLEE HAD NOT BEEN AN ABSCONDING DEBTOR WITHIN 

THE MEANING OF SECTION 12-205, D. C. CODE, 1951 Ed. 

The Appellant has referred to Sec. 12-205, D. C. Code, (Appel¬ 
lants Br. p. 6), which tolls the statute during the absence of an ab¬ 
sconding debtor, and has attempted to show that Appellee, since his 
residence in the District of Columbia, should be so defined with in the 
meaning of that section. There is no merit in this contention. 

Appellee has established by his affidavit dated June 28, 1954 
(JA 6a), that he has lived with his family at 1424«35th Street, N. W., 
Washington, D. C., continuously, since January 6, 1951; that during 
the time involved he was employed by the U. S. Government; that he 
had been absent from the District of Columbia only on short family va¬ 
cations, and had been available for service of process at all times. The 
fact of continuous residence in the District of Columbia is supported by 
his sworn answers to interrogatories Nos. 23 and 24 (JA 6), to the effect 
that he was listed as a telephone subscriber in the District of Columbia, 
from 1951 to 1955. 

Appellee’s affidavit refutes paragraph 9 of Appellant’s affidavit 
(JA 9-10), that in April 1952, f there was no listing for Richard S. Good- 
hart in the Washington area". 

The essential facts in this case are similar to those in the case of 

♦ 

Adams v. Frank , supra , decided by this Court in 1954. In that case the 
cause of action accrued in California in 1946. Defendant moved to the 
District of Columbia in September 1951, and suit was filed approximately 
three months thereafter. This Court held that the suit was barred by the 
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three year Statute of Limitations provided in Section 12-201 of the D. C. 
Code, and that Section 12-205 thereof had no application to the defendant. 

Since the record shows that the Appellee moved to the District of 
Columbia on January 6, 1951, and has maintained a residence with a 
telephone listing, here, continuously, since that time, it is respect¬ 
fully submitted that the decision of this Court in the case of Adams v. 
Frank, supra, should be followed here. 


CONCLUSION 


It is therefore respectfully submitted that the judgment of the 
court below should be affirmed. 


Harvey L. Rabbitt 
Robert L. Mac Cutcheon 

417 Evans Building 

1420 New York Avenue, N. W. 

Washington, D. C. 

Attorneys for Appellee 
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